IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK CRAI G trading as FRANK : GAVIL ACTI ON
CRAI G AUTO BODY :

V.

JACK SALAMONE, MAYCOR OF BOROUGH :
OF NORRI STOMN : NO. 98-3685

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August 11, 1999
Plaintiff Frank Craig (“Craig”) filed an action agai nst
t he defendant, Jack Sal anone (“Sal anbne”), Mayor of the Borough
of Norristown (“the Borough”), for allegedly breaching a 1994
excl usive tow ng contract, entered into by Craig and Sal anone’ s
predecessor. Craig initially filed his action only agai nst
Sal anobne! in 1994 in the Del aware County Court of Conmon Pl eas,
anended the conplaint |ater that year, and then, on January 12,
1998, filed a separate conpl aint agai nst the Borough. Craig’s
nmotion to consolidate the newly asserted cl ai magai nst the
Borough with the existing clai magai nst Sal anobne was granted on
April 16, 1998. On June 19, 1998, Craig was granted |l eave to
file a second anended conplaint in the consolidated action, in

whi ch he added a claimunder 42 U S.C. § 1983 and added the

'The initial conplaint also named Sal anbne’ s attorney, Pau
Vangrossi, as a defendant but he was subsequently di sm ssed.



Bor ough as a def endant. ? Sal anone renoved the anended action to
this court and subsequently filed a notion to dismss. During
oral argunent on the notion to dismss, the court questioned the
tineliness of renoval and the possibility of remand. The renoval
was untinmely but, absent a tinely notion to remand, no renmand was
possi bl e.

The court granted the notion to dismss in part and deni ed
it in part. Regarding defendant Sal anone, the court denied the
nmotion to dismss the § 1983 claimas well as the pendent state
| aw cl ai nrs of breach of contract and tortious interference with
prospective contractual relations but dismssed the intentional
infliction of enotional distress claim Regarding the Borough
defendant, the court granted the notion to disnmiss the § 1983
cl ai m agai nst the Borough because it was barred by the statute of
limtations and did not relate back to the original clains filed
agai nst Sal anone in his individual capacity. The underlying
federal claimagainst the Borough having been di sm ssed, the
Court declined to exercise pendent jurisdiction over the
remai ning state | aw cl ai ns agai nst the Borough.

Craig filed a tinely notion for reconsideration of the

court’s decision to dism ss the pendent state |aw clai ns agai nst

’Craig had already filed a separate action agai nst the
Bor ough, but stated that his notion to anend the consol i dated
action to add the Borough as a defendant was done “out of an
abundance of caution.” (Pl.’s Br. Supp. Mdt. to Consolidate at
3).



t he Borough. For the reasons that follow, the court will grant
the notion for reconsideration and retain suppl enental
jurisdiction over the state | aw cl ai ns agai nst the Borough under
28 U.S.C. § 1367(a).
BACKGROUND

Crai g does business as Frank Craig Auto Body, with his
princi pal place of business in Norristown, Pennsylvania. (Second
Am Conpl. Y 1). In Decenber, 1993, the Borough solicited bids
for a two-year exclusive towing contract. (ld. T 3). On review
of the bids submtted Craig was found the only qualified,
responsi ble bidder. (Ld. ¥ 5. He was awarded the contract on
January 1, 1994; (id. Y 6) the contract was executed that day.
(ILd. ¥ 7). Salanpbne was sworn in as the new nmayor of the Borough
on January 3, 1994 and repudi ated the tow ng contract
approxi mately ten days later. (Ld. Y 9-10). Sal anone
thereafter entered into a new towing contract wwth a political

supporter. (ld. T 13).

DI SCUSSI ON
St andar d

“The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newly discovered

evidence.” Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Cr.




1985), cert. denied, 476 U.S. 1171 (1986). *“Because federal

courts have a strong interest in the finality of judgnents,
nmotions for reconsideration should be granted sparingly.”

Conti nental Casualty Co. v. Diversified Indus., Inc., 884 F.

Supp. 937, 943 (E.D. Pa. 1995).

Courts wll reconsider an issue only “when there has been an
i ntervening change in the controlling | aw, when new evi dence has
becone avail able, or when there is a need to correct a clear

error or prevent manifest injustice.” NL Industries, Inc. v.

Commercial Union Ins. Co., 65 F.3d 314, 324 n.8 (3d Cr. 1995);

Smth v. Cty of Chester, 155 F.R D. 95, 96-97 (E.D. Pa. 1994).

“A notion for reconsideration is ... not properly grounded on a
request that a court rethink a decision it has al ready nade.”

Tobin v. CGeneral Elec. Co., 1998 W. 31875, at *1 (E. D. Pa. Jan.

27, 1998). Before the court is Craig’s notion to reconsider this
court’s decision to dismss the state | aw cl ai ns agai nst the
Bor ough as | acki ng an i ndependent basis for jurisdiction.
1. Pendent Jurisdiction

This court’s federal question jurisdiction may be invoked
under 28 U.S.C. 8 1331 by Craig’ s claimagai nst Sal anone under 42

U S.C. 8§ 1983.% Wien a court exercises federal question

42 U.S.C. § 1983 provides:

Every person who, under col or of any statute,
ordi nance, regulation, custom or usage, of any State
or Territory or the District of Colunbia, subjects, or
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jurisdiction it may in its discretion elect to exercise

suppl emental jurisdiction over any pendent state |aw clains. See
28 U S.C. 8 1367. Section 1367(a) provides that, in a civil
action over which the district courts have original federal
question jurisdiction, “the district courts shall have

suppl enental jurisdiction over all other clains that are so
related to clains in the action within such original jurisdiction
that they formpart of the sane case or controversy under Article
1l of the Constitution.”

Section 1367 nakes clear that “[s]uch suppl enental
jurisdiction shall include clains that involve the joinder or
intervention of additional parties.” 1d. This clarification,
added as an anendnent to the statute in 1988, restored what is
commonly referred to as “pendent party jurisdiction.”
Traditionally, pendent jurisdiction included state |aw cl ains
pendent to a particular party' s federal claim But nmany courts
ext ended pendent jurisdiction to enconpass state |aw clains that
formed a “comon nucl eus of operative fact” with the federal
claim even if brought against another party in the action. See

13B Charles Alan Wight & Arthur R MIler, Federal Practice and

causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the Constitution and | aws, shal
be liable to the party injured in an action at | aw,
suit in equity, or other proper proceeding for
redress....



Procedure 8 3567.2 (1984 & Supp. 1998). The Suprene Court
effectively sounded the death knell of pendent party jurisdiction

in Finley v. United States, 490 U S. 545 (1989) until it was

revived by Congress with its anmendnent of 28 U S.C. 8§ 1367. See

id.; see also Brown v. G abowski, 922 F.2d 1097, 1121 n.17 (3d

Cir. 1990)(recognizing this abrogation), cert. denied, 501 U S

1218 (1991).
After the anmendnent of section 1367, a court considering
whet her to exercise pendent party jurisdiction should focus its
i nqui ry on whether the pendent party’'s clains “are so related to
clains in the action within [the] original jurisdiction that they
formpart of the sanme case or controversy.” 28 U S . C. 8§ 1367(a).
Thi s standard asks both whether the pendent clains arise froma
“common nucl eus of operative fact” and whether the clains are
such that a plaintiff "would ordinarily be expected to try them

in one judicial proceeding." United Mne Wrkers v. G bbs, 383

U S 715, 725 (1966). In both a separate conplaint and in his
Second Anended Conpl aint, Craig added the Borough as a defendant.
In considering the defendants’ notion to dism ss, the court noted
that “the clains asserted agai nst the Borough are not clear,” but
in his notion for reconsideration, Craig argues he plead viable
clainms for breach of contract and tortious interference with
prospective contractual relations. These clains are identical to

t hose asserted agai nst Sal anone and ari se fromthe same conduct;



they “formpart of the same case or controversy.” See Arnold v.

Kinberly Quality Care Nursing Serv., 762 F. Supp. 1182, 1886

(MD. Pa. 1991) (husband’ s | oss of consortiumclaimformed part of
the sanme case or controversy as plaintiff wife's Title VII
clainm.

Now that the state |aw cl ai ns agai nst the Borough have been
clarified, the court finds no conpelling reason to decline to
exerci se supplenental jurisdiction over the state |aw cl ains
agai nst the Borough; they involve standard state | aw i ssues and
do not clearly predom nate over the remaining 8 1983 claim
agai nst Sal anbne. 28 U.S.C. 8 1367(c). It is in the interest of
justice and judicial econony to consider the viable clains

agai nst Sal anone and the Borough in one proceeding. See D |enno

V. Godwi |l I ndus. of Md-Eastern Pennsyl vania, 1997 W. 152799,

*2 (E.D. Pa. March 27, 1997) (exercising supplenental jurisdiction
over state |aw cl ai ns agai nst one defendant that were
“Inextricably linked” to the federal claimagainst another
def endant) .

In its response in opposition to Craig’s notion for
reconsi deration, the Borough argues this court nust decline to
exerci se supplenental jurisdiction unless interests of judicial
econony, conveni ence, and fairness to the parties provide an
affirmative justification to the contrary. (Defs.” Mem Qpp’'n

Mot. Reconsideration at 4). But the cases cited by the Borough



are i napposite because they involve supplenmental jurisdiction of
pendent state law clains after all federal clains have been

dism ssed. One of the cases relied on by the Borough, Borough of

West Mfflin v. Lancaster, 45 F.3d 780, 788 (3d Cir. 1995), nakes

clear that where an original federal claimis going forward, the
court shoul d expect to exercise supplenental jurisdiction over

cl ai ne based on a common nucl eus of operative fact “unless the
district court can point to sone substantial countervailing
considerations.” The court finds no countervailing

consi derati ons.

The court, having reconsidered its prior decision to
exerci se supplenental jurisdiction over the state clains agai nst
t he Borough, nmust now determ ne whether the clains are barred by
the applicable statute of limtations. Under Pennsylvania |aw,
the statute of limtations for a breach of contract claimis four
years. See 42 Pa. Cons. Stat. Ann. 8 5525(8). According to the
first conplaint filed against the Borough, Craig’'s contract with
t he Borough was breached “after” Sal anone assuned office on

January 3, 1994.4 (1998 Conpl. T 8). Craig filed his first

‘Crai g’s second anended conpl ai nt, which included clains
agai nst the Borough, further specified that Sal anone breached the
contract “approximtely ten days” after assuming office on
January 3, 1994. (Second Am Conpl. T 10). But because the
initial conplaint against the Borough included the only clains
filed agai nst the Borough within the statute of Iimtations, the
court looks to the facts as alleged in that conplaint. |[If that
first conplaint was filed nore than four years after Sal anbne’s
repudi ati on of the contract, Craig s breach of contract claim
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conpl ai nt agai nst the Borough on January 12, 1998. Under the
facts alleged in the first conplaint filed against the Borough,
the court can not dism ss the breach of contract claimas barred
by the statute of limtations. The Pennsylvania statute of
limtations for a tortious interference with prospective
contractual relations claimis tw years. See 42 Pa. Cons. Stat.
Ann. 8 5524(3). The Iimtations period for a tortious
interference claimruns fromthe accrual of the injury. See

Bednar v. Marino, 646 A 2d 573, 577 (Pa. Super. 1994). Craig' s

conpl ai nt does not specify the date or dates of the Borough's
alleged interference; he refers only to the Borough and Sal anone
“enbar ki ng on a canpai gn of harassnent and official intimdation
[wth the] intention to restrict and ruin the Plaintiff’s
ability to operate and maintain a viable tow ng business in the
Borough of Norristown.” (l1d. T 31-33). Wthout nore specific
all egations, the court can not dismss Craig s tortious
interference claimas barred by the statute of limtations.?®
CONCLUSI ON
Craig filed three conpl ai nts agai nst Sal anone, one of which

sought to add the Borough as a defendant, and one separate

agai nst the Borough woul d be barred by 8 5525(8).

*This decision is without prejudice to a subsequent notion
for summary judgment should further discovery reveal that all of
the alleged interferences with Craig’'s prospective contracts
occurred nore than two years before January 12, 1998, the date
the first conplaint against the Borough was fil ed.
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conpl ai nt agai nst the Borough. Al the clains asserted agai nst
Sal anone and the Borough arise fromthe same all eged breach of
Craig' s exclusive towing contract with the Borough. Wen Craig’' s
cl ai ns agai nst the Borough were not clear, the court declined to
exerci se supplenental jurisdiction over the clains after it

di sm ssed the sole federal claimagainst the Borough on statute
of limtations grounds. On reconsideration, and with the benefit
of Craig’s clarification of the clainms brought against the

Bor ough, the court concludes that the state | aw cl ai ns agai nst

t he Borough arise fromthe sane common nucl eus of operative facts
as that underlying the clains agai nst Sal anone and i nvol ve the
sane, straightforward state |aw issues. For these reasons, the
court wll exercise supplenental jurisdiction over Craig s clains
for breach of contract and tortious interference with prospective
contractual relations against the Borough. Because the
allegations in the conplaint filed against the Borough on January
12, 1998 do not specify exact dates, the court is unable to
determ ne whet her the clains against the Borough are barred by
the applicable statutes of limtations.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK CRAI G trading as FRANK : GAVIL ACTI ON
CRAI G AUTO BODY :

V.

JACK SALAMONE, MAYCOR OF BOROUGH :
OF NORRI STOMN : NO. 98-3685

ORDER

AND NOWthis 11th day of August, 1999, upon consideration of
Plaintiff’s Motion for Reconsideration, Defendants’ response in
opposition, and in accordance with the attached Menorandum it is
ORDERED that plaintiff’s Mdtion for Reconsideration is GRANTED
The court’s Menorandum and Order of April 8, 1999 is AMENDED with
regard to the state law clains of breach of contract and tortious
interference with prospective contractual relations; the court
Wl retain supplenental jurisdiction over these clains against
t he Borough only. Al other provisions of the Court’s Menorandum
and Order on April 8, 1999 remain in effect.

It is FURTHER ORDERED t hat Sal anone and t he Borough shal
file an answer to the remaining clainms against themon or before
August 31, 1999.

Norma L. Shapiro, S.J.



